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Jury Consulting Assists 
Defense Counsel in 
Assisted Suicide Trial

By Louis Genevie and Sharon Sebol t

Lit igation Strategies, Ltd., was privi leged to be
involved in jury select ion and strategy development
in  the  ass i s ted  su i c ide  case  aga ins t  D r .  Jack
Kevorkian in Recorder’s Court in Detroit ,  Michigan.
We helped defense attorney Geoffrey Fieger to under-
stand the psychology behind the jury ’s decis ion mak-
ing and pinpointed the best way to get the most favor-
able jurors on the panel .   Our advise dur ing jury
select ion was based on a survey of potent ial  jurors in
metropol i tan Detroi t  conducted the weekend before
the tr ia l ,  a long with the aide of a court-approved
quest ionnai re which was d is t r ibuted to  potent ia l
jurors at the start  of the process.  Separately,  we con-
ducted a Del iberat ion Analys isT M with a mock jury,
the resul ts  of  which formed the basis for  our st rate-
gic recommendat ions at  t r ia l .

The tr ia l  involved the accusat ion that Dr.  Jack
Kevorkian had i l legal ly  assisted in the suic ide of
Thomas Hyde, who was 30 years old at the t ime of his
death.  Mr. Hyde had been diagnosed with amyotroph-
ic  lateral  sc lerosis,  a degenerat ive nerve disorder
more commonly known as Lou Gehrig’s disease.
Within one year of the diagnosis, Mr. Hyde lost
almost a l l  control  of  h is voluntary and involuntary
muscles which severely  l imi ted h is  abi l i ty  to speak
and swallow.  In addit ion, when he contacted Dr.
Kevorkian, he was experiencing immense pain, the

result  of  muscle cramping due to the disease.  Mr.
Hyde had no chance of survival  and would ul t imately
choke to death on his own sal iva.

As par t  of  h is  procedure before assis t ing any
patient,  Dr.  Kevorkian consulted with Mr. Hyde and
his wi fe,  Heidi  Fernandez, in order to determine
whether or not Mr. Hyde was ful ly aware and in no
way coerced into his decision to ask Dr. Kevorkian for
assistance.  This consultat ion was videotaped and
later  admit ted into evidence for  the defense at  t r ia l .

Jury  Se lec t ion

Voir  d i re began with the court ’s administrat ion of
a detai led at t i tudinal  quest ionnaire to each of  the 66
indiv iduals cal led for  jury duty.   The quest ionnaire
focused on jurors’  att i tudes toward Dr. Kevorkian,
su ic ide genera l ly  and ass is ted su ic ide in  par t icu lar .
The quest ionnaire a lso detai led potent ia l  jurors ’  at t i-
tudes toward the Michigan law forbidding assisted
suicide, whether or not they thought Dr. Kevorkian�
should be prosecuted,  and whether or  not  they
thought  they could be fa i r  and impart ia l .

Analys is  of  the quest ionnai res revealed that  the
indiv iduals cal led for  jury duty were,  f rom an at t i tu-
dinal perspect ive, more negative about Dr. Kevorkian
and assisted suic ide than the general  populat ion of
metropol i tan Detroi t .   Our survey of  potent ia l  jurors
found that  about 60 percent of  a l l  metropol i tan
Detroi t  residents approved of Dr.  Kevorkian’s assis-
tance to people who are terminal ly i l l  and want to
commit  suic ide.   Only 27 percent d isapproved whi le
the remaining 13 percent  were not  sure.

Analys is  of  the quest ionnai res admin is tered to  the
venire,  however,  indicated that  41 percent were ant i -
Kevorkian and only 39 percent were pro-Kevorkian.
The remain ing 20 percent  expressed contradic tory
at t i tudes.   Fur ther  analys is  of  the response prov ided
by the venire conf i rmed what we had found in our
survey:  The vast majori ty of those in the venire with
strong t radi t ional  re l ig ious bel ie fs  were more l ike ly
to feel  negat ively about suicide in general  and Dr.
Kevorkian’s act ions in part icular.   These jurors fe l t
that  Dr.  Kevorkian should be prosecuted and that  the
law fo rb idd ing  ass is ted  su ic ide  shou ld  no t  be
changed.

Because the expl ic i t  nature of  the quest ionnaire
made i t  easy for both the prosecut ion and the defense
to ident i fy jurors who were l ikely to be favorable or
unfavorable to them, i t  was clear to us that preempto-
ry chal lenges would not provide a basis for gaining
much advantage.  We also ant icipated that Judge
Thomas E. Jackson would not want to dismiss many
jurors for cause even though at least 80 percent of  the

Today ,  l i t i ga to r s  r e l y  more  t han  eve r
b e f o r e  o n  j u r y  r e s e a r c h  t o  h e l p  t h e m  t e s t
c a s e  t h e o r i e s  a n d  p i c k  j u r i e s  t h e y  h o p e  w i l l
b e  r e c e p t i v e  t o  t h e i r  a r g u m e n t s .   I n  t h e
r e c e n t  h i g h - p r o f i l e  t r i a l  o f  D r .  J a c k
Kevork ian  fo r  ass i s ted  su i c ide ,  t he  au tho rs  o f
t he  a r t i c l e  be l ow  we re  r e ta i ned  as  j u r y  con-
su l t an ts  t o  t he  de fense .   The  consu l tan ts  su r-
veyed  po ten t i a l  j u ro rs  i n  De t ro i t  be fo re  t r i a l
a n d  e m p l o y e d  a  c o u r t - a p p r o v e d  j u r y  q u e s-
t i o n n a i r e .   P e r h a p s  m o s t  i m p o r t a n t l y ,  t h e
consu l t an t s  a l so  conduc ted  a  mock  j u r y ,  t he
r e s u l t s  o f  w h i c h  f o r m e d  t h e  b a s i s  f o r  t h e i r
s t r a t e g i c  r e c o m m e n d a t i o n s .   I n  t h e  f o l l o w i n g
a r t i c l e ,  t h e  a u t h o r s  e x p l a i n  t h e  t e c h n i q u e s
t h e y  u s e d  a n d  h o w  t h e y  w e r e  h e l p f u l .  
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veneer was strongly biased, about hal f  pro- and hal f
ant i-Kevorkian.  We bel ieved that the judge would
have l i t t le choice, however, but to dismiss those who
were obviously biased and who would st ick to their
b iases  under  p ressure .

At the request of  the defense, the court  began the
process of de-select ion with the seven jurors who had
ind icated on the i r  quest ionnai res that  they fe l t  they
could not be fa i r  because of  their  strong rel ig ious
bel iefs against suic ide.  Every juror who said they
could not  be fa i r  on rel ig ious grounds had indicated
on their  quest ionnaires that  Dr.  Kevork ian should be
prosecuted and that  the law against  suic ide should
not be changed.  These f indings gave us considerable
conf idence in the resul ts  of  our  research and in the
focus on str ikes for  cause.

Defense at torney Fieger requested, and the judge
agreed to br ing these seven indiv iduals into the
courtroom separately for  quest ioning.  When asked
by the judge why they thought that they could not be
fair ,  each potent ia l  juror  spoke about h is or  her
intense re l ig ious bel iefs and st rong personal  opposi-
t ion to suic ide.   Distr ic t  at torney Timothy Kenny
tr ied to  rehabi l i ta te these jurors by ask ing i f  they
fel t  they could t ry someone for murder.   They al l
answered that they could.  “You’re against murder,
aren’t you?” he asked.  “Of course,” each one said.
“So, just because you are against something does not
mean that you can’t  be fair ,  r ight?,” Kenny asked.
Each agreed, temporar i ly providing Judge Jackson
with a rat ionale for keeping them on the panel.   I t  was
the very strength of  these indiv iduals’  bel iefs,  how-
ever, that al lowed Fieger to lead them back to their
or iginal  posi t ion.  Under Fieger’s quest ioning, each
said that  they were against  suic ide,  that  they fe l t  i t
was a sin and did not bel ieve that they could be fair .
Despi te both the judge’s and the distr ict  at torney’s
best  ef for ts to d issuade them of  their  prejudices,  s ix
of  the seven held f i rmly to their  convict ion that they
could not  be impart ia l  and were eventual ly  d ismissed
for cause.  The seventh individual,  an elderly woman,
af ter  several  minutes of  verbal  pressure f rom the
judge, f inal ly agreed that she could be fair .   She fai led
to arr ive for jury duty the next day, however,  and was
dismissed from the� panel.  Sixteen members of the
venire were then selected by lot  for  the jury wi th four
a l ternates to be de-selected just  pr ior  to  del ibera-
t i ons .

Analys is  of  quest ionnai re data prov ided by the
veni re  ind icated that  f ou r  of  the s ix teen jurors
se lec ted  to  hear  the  case  were  s t rong ly  an t i -
Kevorkian, very rel igious, opposed to suicide, and
personable enough to inf luence other jurors.   These
jurors ind icated on the quest ionnai re that  they could
be fa i r  but  the i r  a t t i tudes ind icated otherwise,  mi r-
ror ing the jurors who had been dismissed for  cause.
Under Fieger ’s quest ioning, three of  the four jurors
indicated expl ic i t ly  that  they could not  be fa i r ,  and
dis t r ic t  a t torney Kenny found cons iderable  res is-
tance to his efforts to dissuade them.  When the “But
you could t ry a murder case” tact ic  fa i led to rehabi l-
i tate them, Mr. Kenny tr ied another approach:  “But
you can keep an open mind, can’t you?”  Every juror

agreed that he or she could keep an open mind.  Who,
after al l ,  is going to admit to being closed-minded?
None of the ant i -Kevorkian jurors did,  and i t  seemed
as though they would remain on the panel.   We
nonetheless cont inued to target each of these four
jurors as possib le s t r ikes for  cause,  us ing thei r
responses to the quest ionnaire as the basis for  ques-
t ioning them.

Attorney Fieger was able to get three of the four
s t rong  an t i -Kevork ian  ju ro rs  removed  w i th  a
sequence of questions that took advantage of Kenny’s
“open mind” tact ic  and basic legal  standard that
requires a potent ia l  juror  to presume the innocence of
the defendant.   Fieger’s quest ioning of each juror
went something l ike th is:

Q:  Now, you say you have an open mind, right?   

A:  Yes.

Q:  Of course you have an open mind.  And you can be fair

too, can’t you?

A:  Yes.

Q:  But you have some strong beliefs about suicide, don’t

you?

A:  Yes.

Q:  You believe it is a sin, don’t you?

A:  Yes.

Q:  And you believe that what Dr. Kevorkian does is mur-

der, don’t you?

A:  Yes.

Q:  But you still think that you can be fair, don’t you?

A:  Yes.

Q:  You can be even-handed too, can’t you?

A:  Yes.

Q:  You haven’t made a decision about this case one way

or the other, have you?

A:  No, I haven’t.

Q:  For instance, you don’t believe Dr. Kevorkian is

guilty, do you?

A:  No.

Q:  And you don’t believe he is innocent either, do you?

A:  No, I don’t believe he is innocent either.

Both Judge Jackson and Kenny made attempts to
rehabi l i ta te the f i rs t  juror  who admit ted that  he
could not presume Dr. Kevorkian�� to be innocent.
After several  minutes, however,  i t  became clear to the
judge that  a statement regarding fa i lure to presume a
defendant ’s innocence was an obvious dismissal for
cause.  After securing an admission from two of the
first three strong anti-Kevorkian� jurors on the panel
that they could not presume Dr. Kevorkian’s� inno-
cence, Fieger came to the fourth juror we had� target-
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ed for cause.  By this t ime, everyone in the courtroom,
including the jurors,  knew the sequence of  quest ion-
ing and even the judge cracked a smile as the fourth
juror  admit ted h is  i r reconci lab le b ias.   A l l  to ld ,  th is
brought the tota l  number of  st rong ant i -Kevorkian
jurors dismissed for cause to ten.  Not one strong pro-
Kevorkian juror was dismissed for cause.

Kenny’s strategy fai led because he did not real ize
that  re l ig ious b iases are usual ly  s t ronger  than secu-
lar  b iases and are therefore more apparent  and easi-
ly  uncovered dur ing voir  d i re.   Secular bel iefs are by
nature more f lex ib le than re l ig ious bel iefs,  which
tend to be dogmatic and often intolerant.   Secular
bel iefs,  on the other hand, are more pragmatic,  mak-
ing i t  easier for the indiv iduals who hold them to pro-
fess a sense of fa irness and adherence to the rule of
law when quest ioned in open court .   In this case, ant i -
Kevorkian jurors’  strong rel ig ious bel iefs created a
moral  certa inty in their  minds about Dr.  Kevorkian’s
behavior  and therefore,  could not  presume his inno-
cence.

After the ten highly religious, anti-Kevorkian���
jurors were d ismissed for  cause,  preemptory chal-
lenges were, as expected, basical ly even:  Kenny
struck three pro-Kevork ian jurors and the defense
st ruck four  ant i -Kevork ian jurors .

Due to our success with str ikes for cause, the pool
from which replacements were selected was more
favorable than unfavorable to Dr. Kevorkian���.  The
panel that  was ul t imately formed to hear the case
consisted of  n ine jurors (56 percent)  who were pro-
Kevorkian�, four (25 percent) of whom were anti-
Kevorkian��� and three (19 percent) of whom were
ambivalent .   This represented a substant ia l  improve-
ment for the defense over the original composit ion of
the venire and more accurately ref lected the opin ions
of the venue that we found during our survey.

Had th is advantage been sustained dur ing the f inal
process of  de-select ing the al ternates to form the
group that  would actual ly  del iberate,  the jury would
probably not have del iberated as long as i t  d id before
f inding Dr.  Kevorkian innocent.   The f inal  de-selec-
t ion process,  whereby four jurors were de-selected
by lot  as al ternates,  proved very unlucky for  the
defense,  however .   A l l  four  were s t rong,  pro-
Kevorkian jurors.  I f  the advantage had not been
gained wi th st r ikes for  cause dur ing voir  d i re,  the
defense would probably have been overwhelmed and
the case lost .   As i t  began del iberat ions, the jury con-
sisted of  f ive pro-Kevorkian, four ant i -Kevorkian and
three ambivalent  jurors.   In essence,  pro-  and ant i -
Kevorkian forces were evenly matched going into
del iberat ions.  We knew we were in for an intense
ba t t l e .

Post- t r ia l  in terv iews wi th several  jurors revealed
that the group was deadlocked 6-6 at  the end of the
second day of  del iberat ions.  The batt le l ines were
clear ly drawn between those wi th strong rel ig ious
values and those with secular values, just  as they had
been dur ing our mock del iberat ion group.  The out-

come of  the t r ia l  rested on understanding how jurors
would decide the case, which we had learned dur ing
the Del ibera t ion Analys isT M we conducted pr ior  to
t r i a l .

How Mock Jurors Reacted to the Case

Li t igat ion Strategies’  Del iberat ion AnalysisT M i s  a
powerful  research tool  designed to provide counsel
wi th jurors ’  percept ions of  the key facts and issues in
a case gleaned through indiv idual  quest ionnaire data
and qual i ta t ive analys is  o f  group de l iberat ions.
Strategic recommendat ions are then developed based
on jurors’  h ierarchy of  case issues:  the key facts that
wi l l  form the basis of  the jury’s decis ion-making.

Pr ior  to the t r ia l ,  we recrui ted 12 mock jurors who
were  demograph ica l l y  matched  to  met ropo l i tan
Detroi t :   about  75 percent  b lack and 25 percent
whi te.   Af ter  acquir ing basic demographic and at t i tu-
dinal information from the� mock jurors through a
br ief  quest ionnaire,  a summary of  the prosecut ion’s
case was presented by one of Fieger’s partners,
Michael  Schwartz ,  a  former prosecutor  h imsel f .
Schwartz presented a strong case which included a
videotape of a complete confession of the act by Dr.
Kevorkian that had aired on the evening news.
Commitment ScoresT M recorded by the jurors imme-
diate ly af ter  hear ing the prosecutor ’s  case indicated
that most (60 percent)  were strongly commit ted to
f inding him gui l ty.   Three out of four were at least
moderate ly  commit ted to  f ind ing Dr .  Kevork ian
gu i l t y .

The most convincing argument in the prosecut ion’s
case, according to the jurors, was that Dr. Kevorkian
violated the law; he acted above the law and he con-
fessed to the crime.  The law was the core of the pros-
ecut ion’s case and 90 percent of the mock jury found
it  convincing.  We knew then that the case could eas-
i ly be lost i f  we al lowed Kenny to claim the law as his
exclusive domain.  

Fieger then presented Dr.  Kevorkian’s case, af ter
which commitment measures were taken to determine
if  the prosecution’s case could be defeated.  We were
encouraged by the resul ts.   Overal l ,  Fieger ’s presen-
tat ion had reduced the number favor ing a gui l ty  ver-
d ic t  by 42 percent ,  f rom 75 percent  af ter  the prose-
cut ion’s case to 33 percent after the defense’s case.
We knew we st i l l  had to do better at tr ial ,  however.
Even though we had successful ly at tacked the prose-
cution’s case, we had not created a strong commitment
for the defense.  In fact,  strongly committed jurors
were equal ly  d iv ided between the prosecut ion and the

After hearing the defense, 
mock jurors gravitated to
the legal argument that
Dr. Kevorkian’s intent was 
to rel ieve pain and suffering.
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defense with 25 percent favor ing each side af ter
hearing summaries of both sides of the case.

After  hear ing the defense, jurors gravi tated to the
legal argument that Dr. Kevorkian’s intent was to
rel ieve pain and suffer ing.  A sl ight major i ty of
jurors (57 percent)  indicated that  the most convinc-
ing defense argument was that  Dr.  Kevork ian’s
act ions were not cr iminal  because his intent was to
rel ieve pain and suf fer ing.   Jurors were c lear ly look-
ing for  a legal  argument to counter the distr ic t  at tor-
ney’s argument that the law is for everyone and must
be obeyed.  Very few jurors thought the defense
should argue that  the law is  unfa i r  or  unconst i tu t ion-
al.  We knew then that we would have to rely on the
jury’s interpretat ion of Sect ion 7(3),  subsect ion (1) of
the Michigan Compiled Laws Annotated if  we were to
win the case.  The law under Sect ion 7 states that
ass is tance to suic ide is  a punishable fe lony but  sub-
sect ion (1) reads that the above “does not apply to
prescr ib ing,  d ispensing,  or  admin is ter ing medica-
t ions or  procedures i f  the intent  is  to re l ieve pain or
discomfort and not to cause death, even i f  the med-
icat ion or  procedure may hasten or  increase the r isk
of death.”

Del ibera t ions

Going into del iberat ions,  there were equal  numbers
of  pro- and ant i -Kevorkian jurors just  as there would
be in the actual  jury.   As the discussion developed,
the mock jury found i tself  deadlocked.  As was to be
seen at  t r ia l ,  the pr imary argument  rested between
those highly re l ig ious indiv iduals and those not  so
rel ig ious.   Jurors for  the prosecut ion stood by the
“law is the law” argument and refused to budge.
Defense jurors f i rst  pointed to Mr. Hyde’s choice and
his fami ly ’s support .   When that argument fa i led to
move prosecut ion jurors f rom their  posi t ion,  defense
jurors then pointed to subsect ion (1)  but  fa i led to
persuade the prosecut ion jurors who refused to
bel ieve Fieger’s interpretat ion of the law.  They want-
ed to see i t  in black and white.   When defense jurors
heard th is ,  they ret reated to personal  choice argu-
ments focused on the indiv idual ’s and the family ’s
r ight to decide how much pain and suffer ing one
should have to endure.

Del iberat ions slowly ground to a halt .   The group
agreed that they needed to know more about the law.
Assured that  the group was t ru ly deadlocked,  we
interrupted the process and read the ent i re  Michigan
law forbidding assisted suic ide.   We then lef t  the jury
room after  asking the group to cont inue their  del ib-
erat ions.  Observing through a one-way mirror,  we
watched and l is tened as the foreperson carefu l ly  read
each section of the law and then read i t  again.  As we
had hoped, the group focused on subsect ion (1) which
provided a possib le exempt ion to the assisted suic ide
law provided that the intent ion was to rel ieve pain
and suffer ing, not to expedite death.  Most jurors
interpreted the subsection as a “ loophole” — a “loop-
hole” that those in favor of Dr. Kevorkian were look-

ing for and those biased against him were wi l l ing to
accept.  The group came to its decision — not guilty —
short ly af ter reading the law.  We knew then that an
emphasis on the law — the fact that Dr. Kevorkian fol-
lowed the letter of the law — and on Dr. Kevorkian’s
intent — he never intended to ki l l  Thomas Hyde, only
to end his pain and suffering — would be key elements
in the defense st rategy.

Dur ing the t r ia l ,  Kenny t r ied to persuade Judge
Jackson that th is part  of  the law was merely designed
to protect  phys ic ians admin is ter ing exper imenta l
medicat ion and did not  apply to administer ing car-
bon monoxide which was how Mr. Hyde had died.  But
Jackson ruled that the jury would have to decide what
the law meant s ince i t  said nothing about physic ians
or  exper iments .

The group decis ion making process worked as i t  d id
because the very rel ig ious jurors were uncomfortable
in their  ro le as t ryers of  such a moral  cr ime.  When
the push came to decide the case, they accepted the
legal loophole in order to just i fy changing their  posi-
t ion.   In interpret ing the Michigan law on assisted
suic ide,  the very re l ig ious could st i f le  thei r  bel ie fs
because Dr.  Kevorkian did,  af ter al l ,  intend to rel ieve
pain and suffer ing.  No one bel ieved his purpose was
solely to ki l l  people.  The not so rel igious jurors were
looking for legal leverage to gain ground in the dis-
cussion against the highly rel ig ious.  As one mock
j u r o r  p u t  i t , “ Look ,  I  be l i eve  tha t  wha t  D r .
Kevork ian is  do ing is  the r ight  th ing.   I  admi t  i t ,
I ’m  look ing  fo r  a  reason  to  f i nd  h im innocen t  and
here  i t  i s ,  r igh t  in  the  law. ”

In  add i t ion  to  the  core  lega l  a rgument ,  i t  was
c lear  tha t  Thomas Hyde ’s  persona l  w ishes  and
those  o f  h i s  fami l y  were  very  impor tan t  to  the
ju ry .   De fense  ju ro rs  in  the  mock  de l ibera t ion
g roup  were  espec ia l l y  concerned  abou t  i nd i v idua l
cho ice in  th is  mat ter .   S ince Thomas Hyde h imsel f
could not  test i fy ,  most  jurors  wanted to  hear  test i-
mony  f rom h i s  fam i l y  abou t  h i s  des i res  and
whe ther  o r  no t  they  suppor ted  h i s  dec is ion .

At  t r ia l ,  we knew the defense had made a  major
b reak th rough  when  the  v ideo tape  o f  Mr .  Hyde ’s
consu l ta t ion  w i th  Dr .  Kevork ian  in  wh ich  he  asks
to die was admit ted into evidence.  Later,  Thomas
Hyde ’s  w i fe  and bro ther  tes t i f ied  about  the  sever-
i ty  o f  h is  suf fer ing and h is  w ish to  d ie .   Jurors
heard  the  tape  aga in  du r ing  F ieger ’ s  s t rong ,  emo-
t iona l  c los ing .   We knew we were  on  ta rge t  when
the  ac tua l  ju ry  asked fo r  the  equ ipment  Hyde used
to end h is  l i fe .   They wanted to  see f i rs t  hand the
equ ipment  he  used  to  assure  themse lves  tha t  the
act  was h is  dec is ion and h is  dec is ion a lone.
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